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Preface 


In delivering my Economic and Fiscal Statement in the House of Commons on 
November 8, 1984, I identified the budgetary process as requiring review and 
improvement as part of the government’s overall agenda for economic renewal. 
This document is intended to advance the process of review, discussion and, 
eventually, reform in a number of specific areas of the budgetary process where 
improvement appears to be necessary and possible. 


By focusing problems and suggesting proposals for improvement, the document 
will, I believe, stimulate a fresh and incisive examination and discussion of our 
present system of developing and enacting budgetary measures. 


I invite the comments and suggestions of all Canadians who are concerned about 
the budgetary process. Naturally, the document will be of particular interest to 
parliamentarians whose responsibilities involve them in the practical implications 
of dealing with budgetary legislation. I am, therefore, referring this document to 
both the House of Commons Standing Committee on Procedure and Organization 
and the Senate Committee on Standing Rules and Orders for their specific 
scrutiny and response. 


The Honourable Michael H. Wilson 
Minister of Finance 
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Introduction 


The modern budget occupies a central place in the government’s agenda of 
activities. Long past are the days when a budget served as a routine report of the 
government’s fiscal position and policy, occasioning little public interest, much less 
excitement. The budget of today is a major event commanding national and even 
international attention. It is a complex, far-reaching statement of fiscal and 
economic policy with significant bearing on social policy. It signals the economic 
direction the government intends to follow. 


Because the budget is so crucial, it is difficult to overstate the importance of an 
effective budgetary process to government’s ability to function efficiently and to 
serve the people responsibly. Yet it is clear that Canada’s system for developing 
budgetary proposals and implementing budgetary measures has failed to keep 
pace with the needs of a complex government and a complex economy. 


The need to improve the budgetary process is widely recognized. In recent years, 
successive Ministers of Finance have called for changes to the budgetary process. 
To their voices has been added a growing chorus of parliamentarians, tax 
professionals and the public at large, all of whom have discovered, through 
unsatisfactory experiences with the system, that change is needed. All realize that 
a better budgetary process can make for better budgets. 


More than a decade of discussion and debate has helped identify many of the 
problems and focus many of the issues. In April 1982, a green paper entitled The 
Budget Process — A paper on budget secrecy and proposals for broader 
consultation proposed measures to involve the public in a meaningful way in both 
the pre-budget stage when budget measures are developed and in the post-budget 
stage when measures are debated and implemented. There has been some tangible 
improvement since the green paper, especially in the expanding role of 
consultations and the increasing use of discussion papers, task forces, advisory 
committees, draft legislation and technical explanatory notes to promote public 
understanding and encourage public participation in the budgetary process. Yet 
more can and should be done. 


The government and the Minister of Finance are firmly committed to a broader, 
more systematic consultation process as the best means of achieving Canada’s 
economic and social objectives and developing the most effective budgets possible. 
The Agenda for Economic Renewal, tabled November 8, 1984, was premised on 
full consultation and formed the basis for a comprehensive round of consultations 
undertaken by the Minister of Finance and the Minister of State (Finance) 
throughout the winter and early spring. Representatives from business, labour, 
voluntary organizations and a wide range of interested groups were invited to 


contribute their views and advice to the process of developing economic and social 
policies. Their input has been welcome. The Minister and the government intend 
that such a broadly based consultation process will become an integral part of the 
budgetary process. 


Many more changes to the budgetary process are necessary to correct deficiencies 
and defects that hamper the effective functioning of government, to replace 
mechanisms that have clearly outlived their usefulness, to do away with 
antiquated features of the process. 


We are now at a stage where several proposals for improving the budgetary 
process can be advanced for serious public consideration and early implementation 
as an important step in the ongoing improvement of the system. 


This paper examines a number of specific areas, including the budget date, 
borrowing authority, budgetary technical matters, the provisional implementation 
of taxation measures, the parliamentary process and budget secrecy, where it is 
clear that changes can, and should, be made. In each of these areas existing 
problems are identified and proposals for improvement set out for discussion and 
subsequent action. 


While individually the proposals can bring some much needed improvements to 
the budgetary process, only if the proposals are viewed as a package can their 
benefit be fully realized. Because the proposals are, by nature, interdependent, the 
effectiveness of any one measure hinges to a large extent on the other measures 
being in place. Taken collectively, the proposals are a prescription for a more 
disciplined and effective system of developing and implementing budget measures 
and for eliminating many of the difficulties and uncertainties which hamper the 
current system. 


1. The Budget Date 


The Issue 


Under the present budgetary system in Canada the government has the 
prerogative to present a budget to Parliament whenever it chooses. Traditionally, 
the government has tabled a budget at least once a year. However, there is no 
formally or informally prescribed time of year when the budget is brought down, 
and the 1980s have witnessed budgets presented in a variety of months, including 
October, November, June, April, February and, in 1985, May. The present system 
of variable budget timing gives the government a considerable degree of flexibility 
to adapt to changing circumstances. But it does so at the expense of certainty and 
orderliness in the budgetary process. 


The consultation process — an increasingly vital and integral part of budget 
planning — can suffer from uncertainty in budget timing. The process involves a 
wide range of participants, including parliamentarians, provincial governments, 
business, labour, consumer and voluntary groups, all of whom need adequate lead 
time to be able to prepare effectively for the consultations. 


The government’s own internal planning, including its timetable and that of 
Parliament, is complicated by the lack of a regular budgetary cycle. The Main 
Estimates — which set out the government’s expenditure program for the 
forthcoming fiscal year commencing April 1 — should, to the extent possible, 
reflect the budgetary proposals for that year. The Main Estimates are 
traditionally presented in the last week of February. When the budget 
presentation moves beyond the tabling of the Main Estimates, the logical 
tie-in is dislocated. 


Generally speaking, protracted uncertainty about budget timing and the 
heightened speculation that invariably accompanies a perceived delay can only 
have an unhealthy impact on decision-making in both the private and public 
sectors. Business investment decisions are put on hold. Provincial government 
decisions are delayed. A “wait and see”’ attitude tends to prevail throughout the 
financial and business communities. 


All these factors suggest that it is time for a thorough review of the timing of 
federal budgets. 


Proposal for Improvement 


There are strong grounds for moving to a fixed annual date of budget presentation 
and the more regularized annual budgetary cycle that would accompany it. The 


notion of a fixed annual date has drawn widespread support. The 1982 green 
paper on the budget process proposed a fixed annual date, as did the recent 
Conference Board report entitled Consultation and Budget Secrecy: Reforming 
the Process of Creating Revenue Budgets in the Canadian Federal Government. 


Why a fixed date? 


A fixed date would lessen the chronic concern, confusion and uncertainty that 
accompanies “‘budget guessing” in the financial and business communities, the 
provinces and among Canadians generally. 


By imposing a regular cycle of budget planning throughout the year, a fixed date 
would bring a welcome discipline and orderliness to the budget process. 


A regular budgetary cycle, with the budget presented at roughly the same time 
each year, could promote an improved consultation process. An orderly scheduling 
of pre-budget consultations would enable all participants to prepare well- 
considered and timely proposals for full consideration by the government during 
its budget planning. The role of discussion papers in shaping government policy 
initiatives could assume a new effectiveness as part of this regular process. 

Issued in advance of the pre-budget consultations, discussion papers could be 
thoroughly reviewed and debated by all interested groups during the consultations, 
following which specific measures could be developed for inclusion in the 
forthcoming budget. 


A fixed date, by eliminating the current indefinite and unpredictable timing of 
federal budgets, would be helpful to the provinces in planning their own budgets. 
In the context of a fixed date, federal-provincial budget consultations — sometimes 
characterized as less than satisfactory — could be conducted in an atmosphere of 
greater relevance and would be more likely to encourage a mutual understanding 
of budget issues between Ottawa and the provinces — a vital consideration in 
dealing with major national economic issues. 


A fixed date would permit the Department of Finance to plan and schedule, well 
in advance, more effective budgetary and post-budgetary briefings across the 
country than the present practice allows. The media, interested groups and 
representatives from other levels of government would welcome this improvement. 


Not least in importance, a regular budgetary cycle would make it easier to plan 
and conduct the work of government and the legislative program of Parliament. 
Ministers and their public service administrators could count on a more certain 
planning environment which could facilitate improved government management. 


Together with proposals outlined later in this paper dealing with borrowing 
authority and the provisional implementation of taxation measures, a fixed date 
could open the way for government and Parliament to deal with all matters 
affecting revenue, borrowing and expenditures in a more timely and 

responsible manner. 


Any fixed budget date and regularized budgetary cycle imply a fundamental 
change in the parliamentary process. Indeed, a number of parliamentary 


procedural issues have yet to be considered. The parliamentary committees to 
which this document is being referred would be expected to examine such issues 
as: what is the effect of a fixed budget date on the present estimates process in the 
House of Commons? How would a fixed date affect the budget debate schedule? 
How would the parliamentary process that derives from the fixed date 
accommodate the passage of budget-related bills or emergency legislation that 
must be passed quickly? The resolution of these and other questions could well 
involve extensive changes to the Standing Orders of the House of Commons. 


It is important to bear in mind that an annual budget date, while prompting a 
healthy discipline and regularity in the budgetary process, would not prevent the 
government from introducing tax measures or other economic and fiscal proposals 
any time during the year as might be necessary. Unavoidable pressures and 
circumstances requiring prompt action are inevitable: an election might be called, 
or sudden external pressures such as the 1973 oil price shocks might occur. 
Factors such as these might necessitate timely government action. A fixed budget 
date will not remove the government’s flexibility to act. 


In the event that special circumstances make it impossible for the fixed date to be 
met — for example, if Parliament were not in session because of an election 
campaign — then provision would have to be made for the budget to be presented 
at another appropriate time. 


When should the fixed date be? 


There are many competing factors to consider in choosing a fixed annual budget 
date. Some of these factors argue for an autumn budget date, others support a late 
spring date (April-June) and still others weigh in favour of a middle-range winter 
date (January-March). In the final analysis, the choice of any date must 
necessarily be a compromise among several advantages and disadvantages. 


The most compelling reason for a fall budget date is the extra time that it provides 
for the other steps in the budgetary process which follow the tabling of the federal 
budget. Indeed, it was mainly this argument that led to the adoption of the fall 
budget timing during the early years of the Policy and Expenditure Management 
System. In the case of an autumn budget, ample time remains to ensure that the 
budget measures are fully reflected in the Main Estimates, which must be tabled 
in Parliament by March 1. In addition, a budget in the fall leaves several months 
of parliamentary time for consideration of the borrowing authority legislation for 
the coming fiscal year. As the next chapter discusses, the orderly provision of 
borrowing authority in advance of the fiscal year to which it applies is a critical 
requirement for a sound debt management policy. 


A further reason for favouring a fall budget date is the convenience and certainty 
it provides to provincial budget planners. A close interconnection exists between 
the federal and provincial budgets, in part because of the integrated personal and 
corporate tax systems of the two levels of government as well as the system of 
federal-provincial transfers. Provincial governments normally table their annual 
budgets between February and May. To the extent that the provinces must react 


to and accommodate federal tax initiatives presented in a budget, a fall federal 
budget would give them adequate time to deal with “known quantities” in terms of 
budget measures. 


Clearly, a fixed autumn budget would offer some attractive advantages, but these 
must be carefully weighed against the disadvantages. The pattern of fall budgets 
that began to develop in the late 1970s through 1981 and which was consistent 
with the annual cycle of the Policy and Expenditure Management System, posed 
one key problem when consultations became essential to the budgetary process: 
fall budgets provided very little room for pre-budget consultations. An autumn 
budget means that a greater part of the pre-budget consultations has to be 
conducted during the summer months. Realistically, an effective consultation 
process is very difficult, if not impossible, to undertake during this time of the year 
when so many key players in business, government and major interest groups are 
unavailable for much of the time. It was primarily to overcome this difficulty that 
the budget timing was shifted to the winter and spring months beginning in 1982. 
This timing has continued in the three years since. 


Some strong arguments can be advanced in favour of a late spring budget date. 
One reason has already been described: the later the budget date, the more time 
the government has available to conduct pre-budget consultations. From this 
perspective, a key new consideration is the agreement reached by First Ministers 
in February 1985 to hold an Annual Conference of First Ministers between 
October and December as a regular part of the annual fiscal planning cycle. This 
annual conference is planned for at least the next five years. The state of the 
economy will be a major preoccupation of these meetings. To accommodate this 
new institutional arrangement in the budgetary calendar and to leave sufficient 
time after the conference for its results to be adequately taken into account in the 
federal budget, the budget date would have to be in the winter or spring months. 
The same time constraints apply in the case of the annual meeting of Finance 
Ministers, normally held in December or January. 


A second important argument supporting a late spring budget relates to the 
difficulty of forecasting economic developments for the fiscal year in question. As 
a rule of thumb, the later the budget date the greater the accumulation of 
economic and financial information that can be taken into account in developing 
the budget forecast. For example, the United States budget is traditionally 
presented in Congress in late January or early February. Moreover, additional 
months of information on domestic trends in interest rates, economic growth, 
employment, inflation and the financial outcome for the previous fiscal year can 
all help considerably in improving the accuracy of the budget forecast. 


History has shown, on the other hand, that a fall budget forecast is likely to be less 
reliable for the simple reason that it is prepared too many months in advance of 
the fiscal year to which it applies. Forecasts prepared in the winter or the spring 
stand a much greater chance of proving accurate. 


Attractive as a late spring budget would be from some perspectives, from others it 
has definite disadvantages. For example, a late spring date would surrender any 


opportunity to tie the budget to the Main Estimates or to use the budget as a 
vehicle to ensure that Parliament deals with borrowing requirements before the 
new fiscal year begins. Nor would a late spring budget allow Parliament much 
time to consider budget legislation prior to the summer recess at the end of June. 


It remains, therefore, to examine whether a middle-range winter date, some time 
in the period from January to the end of March, can strike a favourable 
compromise between the fall and late spring options. This middle-range period 
does, in fact, appear to offer some, although not all, of the advantages offered by 
each of the other two options: 


e A winter budget would allow more time for pre-budget consultations than 
would a fall budget date, and would accommodate the Annual Conference of 
First Ministers as well as the annual meeting of the Ministers of Finance; 


e It would allow budget planners in most, if not all, of the provinces to review 
the federal budget before finalizing their own budgets; 


e Depending on how early in the winter months the budget was presented, it 
could allow for consideration of borrowing authority legislation and Main 
Estimates after the budget but before the siart of the fiscal year; and, 


e It would allow additional economic and financial information to be brought to 
bear in preparing the budget forecast, although not as much as would be 
available for a spring budget. 


Within the winter time-range for a fixed date there are three options: early 
January, mid-January to mid-February, and late February through March. Of 
these, the early January and the late-February — March options appear to be less 
practical. An early January budget date would be greatly complicated by its 
proximity to the Christmas break. A late-February — March date, on the other 
hand, would leave little time for Parliament to consider the borrowing authority 
legislation and Main Estimates before the start of the fiscal year. Nor would it be 
certain to allow the provinces to take into account detailed knowledge of federal 
budget measures before proceeding with their own budgets. The period of mid- 
January to mid-February, therefore, seems to be the best overall time zone for the 
federal budget. 


An annual budget presented during this period would make possible a 
comprehensive parliamentary procedure and process for dealing with the annual 
business of supply, ways and means, the budget, budgetary legislation and 
borrowing requirements. These are discussed in greater detail in the following 
chapters. 


The provinces could be expected to react favourably to a regular budget 
presentation between mid-January and mid-February. Provinces preparing their 
budgets for presentation late in the spring would still possess the lead time to plan 
and develop them in full knowledge of the federal government’s fiscal and 
economic initiatives. Provinces that typically schedule their budget too early in the 
spring to benefit from the early annual federal budget might find it advantageous, 
and not overly disruptive, to adjust their own budget timing to a later date. 


The Main Estimates would be tabled shortly after the budget, thereby enabling 
them to be reviewed in the wider context provided by the budget. In this regard, 
the objective of close consistency between the budget and the Main Estimates may 
impose some timing problems. To meet the current requirement set out in the 
Standing Orders of the House of Commons that the Main Estimates be tabled by 
March 1, a tight schedule is necessary so that the submissions of the various 
departments can be considered by Treasury Board, production and printing 
deadlines can be met and the estimates can be tabled in the last week of February. 
A budget brought down between mid-January and mid-February would pose 
difficulties in ensuring that all relevant budget proposals were reflected in the 
estimates. This problem could be somewhat eased by an amendment to the 
Standing Orders extending the deadline for tabling the Main Estimates to the 
middle of March. This additional time would ensure that the Government 
Expenditure Plan set out in Part I of the estimates, and quite probably the Main 
Estimates set out in Part II, would be consistent with the budget. 


This time adjustment in itself would not guarantee that all budget initiatives could 
be reflected throughout the Main Estimates, but it would reduce the margin for 
inconsistency between the budget and the Main Estimates. 


In view of the preceding considerations, a fixed date between mid-January and 
mid-February, while not entirely free of difficulty, nevertheless would appear to be 
the optimum timing for an annual budget, representing the best possible 
compromise and trade-offs among the various factors that must be weighed. 


If the government decided to proceed with a fixed annual date, how would it go 
about “making it happen”? What action would the government have to take to 
introduce the fixed date as part of the parliamentary cycle? Two options exist. The 
simplest would be for the Minister of Finance to confirm in the House of 
Commons the government’s intention to present an annual budget during the 
period mid-January to mid-February. The other option would be to amend the 
Standing Orders to provide for a budget presentation annually at the designated 
time. 


A reasonable and responsible approach to the budget timing issue would be to 
introduce a fixed date and accompanying regular budgetary cycle on a trial basis. 
Parliamentarians would then have an opportunity to assess its merits under 
practical parliamentary conditions before making a final judgement about its 
permanency. 


2. Borrowing Authority 


The Issue 


By virtue of the Financial Administration Act, the government may not borrow 
any money or issue securities without the authority of Parliament, except for an 
ongoing authority for temporary, short-term loans when insufficient funds are 
available for the government to meet lawfully authorized disbursements. The 
chaotic and disruptive history of borrowing authority bills in recent years has 
underlined with resounding force the absence of an effective, structured process 
for government to obtain from Parliament required borrowing authority before the 
borrowing period begins. 


The problem has grown as government borrowing has assumed increasing 
importance. In the protracted debate that has characterized efforts to secure 
borrowing authority, the government’s capacity to plan and carry out an orderly 
debt program for the financial year has been severely impeded. 


Delays in obtaining borrowing authority such as occurred in early 1985 have 
resulted in increased financing costs that must be ultimately borne by the 
taxpayer. When borrowing authority is delayed and interest rates rise, the 
government’s borrowing costs also rise. The government’s flexibility to manage the 
debt is limited by delays, with the result that new money requirements are 
compressed into a shorter time frame when financing costs may be relatively high. 
Moreover, after a delay, the government’s need to make up lost borrowing 
opportunities at subsequent bond issues may limit its ability to price new issues as 
tightly as it normally would. New issues may have to be sold at rates of return 
above the going market rate, which in turn adds to the nation’s debt servicing 
charges. These and other costs are caused by delays in gaining approval for 
borrowing authority. 


This state of affairs cannot be allowed to persist. No country can properly and 
effectively plan its affairs and negotiate in the capital markets for the best terms 
and conditions on loans when its ability to carry out its obligations is shrouded in 
uncertainty and confusion. 


Significantly, the failings of existing practices and procedures for dealing with 
requests for borrowing authority stand in dramatic contrast to the smooth and 
regular House of Commons process for dealing with the annual business of supply. 
The House, recognizing the need for providing expenditure authority based on 
Main Estimates before the commencement of a fiscal year, has developed the 
necessary procedures, including time allocation, for this purpose. Such is not the 


case with borrowing authority. Yet borrowing authority is no less important than 
expenditure authority. An equally effective process for obtaining borrowing 
authority from Parliament in a timely manner is therefore not only a pressing 
need, but is long overdue. 


Proposal for Improvement 


What is clearly required is a process that ensures approval from the House of 
Commons of borrowing authority requests for the fiscal year before commence- 
ment of that year. This would entail developing procedures that would enable the 
government’s borrowing requirements to be fully considered and debated by the 
members of the House of Commons and the Senate while at the same time 
ensuring that the government is able to go about the business of planning and 
carrying out an orderly debt program. 


This is a matter that goes to the heart of parliamentary rules and procedures. The 
following proposal is offered for the scrutiny of the parliamentary committees 
addressing this document as well as parliamentarians generally. 


Borrowing Approval with the Budget 


Under this proposal, the annual budget presentation during the mid-January to 
mid-February period would set out financial requirements, including a specified 
amount as a reserve for contingencies such as possible exchange requirements. 
Budgets would therefore identify a specific sum for borrowing requirements for 
the coming fiscal year. This would mean that the six-day budget debate following 
the budget would be conducted in full knowledge of the specific borrowing 
authority amount that the government intends to seek for the next fiscal year, and 
all relevant aspects would be fully aired in the context of the budget debate. 


One of the following alternative approaches could be used to obtain House of 
Commons approval for borrowing authority for a fiscal year, before commence- 
ment of that year, within the meaning of Section 36 of the Financial Administra- 
tion Act. 


(a) Following the practice used between 1955 and 1974, borrowing authority 
could be obtained by way of Appropriation Acts. To ensure adequate 
parliamentary consideration and thorough committee study, the 
borrowing authority amount sought for the fiscal year would be included 
as a separate item in the main estimates for the Department of Finance 
for that year. This item, together with the rest of the Department of 
Finance’s main estimates, would then be referred to the relevant House 
of Commons Standing Committee to consider and report back to the 
House. Parliamentary borrowing authority for the full amount required 
for the fiscal year could be secured, as was formerly the case, by a clause 
in the first supply bill based on the Main Estimates passed granting 
interim supply for the year. 


(b) An alternate approach to the proposal set out in (a) would be for the 
Minister of Finance to table or introduce for first reading the borrowing 
authority bill on budget night. The six-day budget debate could then 
cover the general discussion involved in the second reading of the bill. 
The Standing Orders could be revised to provide for automatic referral 
of the bill to committee at the conclusion of the budget debate when the 
general motion approving the budget is adopted by the House of 
Commons. Approval of the general budgetary motion could also 
constitute second reading of the borrowing bill. In order to achieve the 
object of final disposal of the bill before commencement of the fiscal 
year, an appropriate formula for consideration of the further stages of 
the bill might then be included in the Standing Orders. 


The amount of borrowing authority sought for a fiscal year would be the specific 
sum identified in the budget as the borrowing requirement for that fiscal year plus 
a small additional non-lapsing amount. The need for the non-lapsing amount is 
due to a transitional technical problem. In order to manage an orderly debt 
program throughout the year, the government must sell securities in the last 
month of a fiscal year for delivery in the first month of the following fiscal year. 
These securities would be charged against the borrowing authority for the next 
fiscal year. This additional non-lapsing amount would be taken into account in 
determining the borrowing authority for that next fiscal year and would not be 
permitted to accumulate. 


Borrowing Approval at Other Times 


Having recommended procedures for obtaining borrowing authority for a fiscal 
year with the budget, additional procedures are required to deal with unforeseen 
borrowing requirements. An error in forecasting or an exchange crisis might 
necessitate additional or supplementary borrowing authority for a fiscal year. In 
situations such as these, borrowing authority must be sought outside of the budget 
time cycle and process proposed above. 


If borrowing authority for the fiscal year has already been granted, an updated 
fiscal statement of all relevant figures that were previously given in the budget 
should be provided to Parliament. The government should not seek borrowing 
authority for a fiscal year without first providing Parliament with all the relevant 
details relating to the financial requirements. 


Two alternative procedures could be considered for obtaining approval to deal 
with special situations: 


1. The same procedures that are used for supplementary estimates and 
supply could be followed. Thus, the amount of borrowing authority 
sought could be included in the supplementary estimates’ item for the 
Department of Finance. In this way, the appropriate House of Commons 
committee would have an opportunity for full discussion on this issue as 
well as for summoning witnesses considered necessary. When the 
supplementary estimates have been approved, the item relating to 


borrowing authority would also have been fully considered and approved. 
The authority would then be given by a clause in the subsequent 
supply bill. 


2. A second approach would be to provide for a formula in the Standing 
Orders of the House of Commons for consideration of the various stages 
of such a borrowing bill. In view of the fact that the budget debate lasts 
for six days, a maximum three-day debate for purposes of second reading 
would seem appropriate. 


A further problem relating to borrowing could arise when Parliament is prorogued 
or dissolved. The Financial Administration Act, in recognition of the need to make 
necessary expenditures on such occasions, authorizes the Governor-in-Council to 
issue special warrants in payments urgently required for the public good. Should a 
need to borrow during this period arise, and assuming Parliament has not passed 
the necessary borrowing authority, the only recourse would be to borrow by way of 
temporary short-term loans. This could be totally incompatible with an effective 
and well-managed debt program. To deal with this contingency, the government’s 
intention would be to introduce appropriate amendments to the Financial 
Administration Act. 


The adoption of structured procedures for borrowing authority along the lines 
posed here would, in itself, improve the budget process considerably. When 
combined with the enactment of the Provisional Implementation of Taxation 
Measures Act (proposed later in this paper) and the establishment of an annual 
budget date, the result would be not only a wide-reaching improvement in the 
budgetary process, but in the entire parliamentary legislative process as well. 
Together these measures would go a long way to ensuring the timely enactment of 
all budgetary legislation and to eliminating the kind of uncertainty and confusion 
that have marked recent borrowing authority history. 


3. Technical Matters 
The Issue 


The budgetary process has become excessively complicated. The problem has 
arisen, in large part, because the traditionally all-encompassing nature of the 
Canadian budget includes under its umbrella fiscal, economic and taxation 
matters ranging from major budgetary initiatives to minor technical amendments 
and changes. 


It is the plethora of technical changes that has made the budget too cumbersome 
for effective discussion and consideration. Technical matters monopolize a 
disproportionate amount of the time and energy of parliamentarians and public 
officials. They seriously complicate the preparation of a budget and detract from 
the important consultation process that precedes it. Once the budget has been 
presented, they tend to draw attention away from what should be the real focus of 
public debate, namely a full consideration of the government’s major budgetary 
initiatives and its economic policy. 


The sheer number of technical amendments introduced over the last several years 
inevitably delays the introduction and passage of legislation required to implement 
the various policy initiatives announced in the budget. These delays can damage 
business confidence. They can create uncertainty and impede business and 
investment decisions. 


There is no question of the need for technical changes. Changes to the various 
taxation statutes and regulations to correct technical deficiencies, to clarify the 
law and to improve its effectiveness continue to be necessary. Technical changes 
are required that do not represent major changes to the government’s fiscal and 
tax policy objectives. Large numbers of technical amendments are inevitable in the 
case of all the taxation statutes and, in particular, with a statute dealing with such 
wide ranging and complex matters as the Income Tax Act. 


It is clear, however, that the traditional approach of bringing technical changes 
forward in the context of a budget presentation is a major impediment to the 
effectiveness of the budgetary process. 


Proposal for Improvement 


The budgetary process could be made more effective if strictly technical matters 
were separated from the major policy measures and brought forward for detailed 
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study and consideration — though not enactment — at a different time. Specifically, 
draft technical amendments, which could include administrative changes and 
enforcement matters relating to the various taxation statutes, would be introduced 
into the House of Commons by the Minister of Finance at any suitable time as a 
detailed Ways and Means Motion. 


These draft amendments could be referred to the Standing Committee on Finance, 
Trade and Economic Affairs or to another appropriate parliamentary committee 
responsible for taxation matters for detailed study and analysis with the assistance 
of expert witnesses. After thorough treatment by the committee and consultations 
with interested taxpayers, associations and professionals, these draft technical 
amendments would be reported back to the House of Commons but would not 
proceed further through the legislative process. Instead, the draft amendments 
would subsequently be incorporated into the relevant tax bill based on the 
budgetary taxation motions dealing with the same taxation statute. They would 
then be introduced in the House of Commons. This approach would ensure that 
the final legislation to implement the budget initiatives could be introduced and 
proceeded with more quickly and effectively since the various technical 
amendments would already have benefited from consideration both by the public 
and members of the appropriate parliamentary committees. 


In proceeding with these reforms, amendments to the Standing Orders may be 
necessary to ensure that the pre-study by the appropriate committee is conducted 
with reasonable speed. 


A draft bill containing a number of technical changes to the Income Tax Act was 
released in early May 1985. This bill is an important first step towards liberating 
the budget from the current welter of technical matters. A draft of a detailed 
technical amendments bill accompanied by explanatory notes should not only 
improve the budgetary process but should also make it easier for specialists and 
others directly affected to consider the technical changes. The result will be more 
meaningful consultations with the public and an improvement in the law before 
these proposed technical amendments are incorporated into a single bill containing 
the budget income tax proposals and are formally introduced into the House of 
Commons in final legislative form. 


4. The Provisional Implementation of Taxation 
Measures 


The Issue 


It is the longstanding practice of Canadian governments to put certain proposed 
tax measures into effect before they are actually enacted in law. 


This provisional implementation is normally based on the Minister of Finance 
tabling a Notice of Ways and Means Motion for a tax bill in the House of 
Commons. Proposed tax measures may take effect and taxes begin to be collected 
from the date of this Notice, even though it may be many months, if not years, 
before the implementing legislation is actually passed in the House of Commons. 


This means that during the period until the proposed legislation is enacted by 
Parliament with retroactive effect, the system is, in effect, voluntary and is not 
backed by the force of law. In the case of taxes provisionally collected, until the 
legislation is enacted there is no legal requirement to pay, nor any legal authority 
to collect, the proposed tax. 


In the past, the voluntary approach has functioned reasonably well. Nevertheless, 
the absence of statutory authority presents a range of problems — difficulties of 
enforcement for tax collectors and of compliance for the taxpayer. A number of 
taxpayers have questioned the propriety and, indeed, the legality of a government 
seeking compliance with a voluntary system. In addition, Revenue Canada has 
found itself in the difficult position of having to administer and apply a system 
that does not carry the authority of law. Increasingly, it has been reluctant to do 
this. Additional uncertainty and confusion surround the status of proposed tax 
measures that are being provisionally implemented when Parliament is prorogued 
or dissolved. 


These problems are well known. Attention has been devoted to them in the 
professional literature and in the media. Yet a closer look at some of the problems 
is instructive. Revenue Canada has in the past declined to assess or to issue 
refunds where these are dependent on budget proposals that are incorporated in a 
Ways and Means Motion but are not yet law. Revenue Canada’s position, while 
sound in law, causes many administrative and policy problems, not to mention the 
inequity of having a system which expects people to voluntarily pay increased 
taxes on the basis of a proposal which is not yet law, but which does not allow for 
refunds to be made until that same law is passed. 


This has meant that some taxpayers entitled to a refund have been forced to 
borrow until the relevant legislation is enacted. To make matters worse, refunds 


that are otherwise provided for in existing law have also been delayed because the 
proposed change has also delayed the assessment of the taxpayer’s return. 
Conscious of these pressures, Parliament has in the past tended to rush the 
passage of tax bills that really warrant more thorough consideration. Furthermore, 
in some cases where passage has been delayed, benefits of budget incentive 
measures have not been delivered as soon as the government intended. 


Another example illustrates real and potential problems with the current practice 
of provisional implementation. Canada undertook an international obligation to 
apply a new valuation system for customs purposes, effective January 1, 1985. In 
keeping with the usual parliamentary practice, a Notice of Ways and Means 
Motion for the new system was tabled in the House of Commons. In order for 
Revenue Canada to proceed to the implementation of this system, extensive 
planning — including passing regulations, issuing forms and hiring new personnel — 
had to commence well in advance of the effective date. In fact these measures, 
taken solely on the basis of the Ways and Means Motion before the bill was 
enacted, were taken without authority of law. If no law had been passed before 
January 1, 1985, Revenue Canada would have been in the dilemma of having to 
decide whether to apply the existing law or the proposed new law that the 
government had a public and international commitment to apply. Revenue 
Canada was extremely reluctant to implement the new valuation system as a 
voluntary exercise. Yet if it had chosen not to collect the import duties on the basis 
of the proposed new system and then the new system had been legislated 
retroactively to January 1, 1985, monumental valuation and revaluation problems 
would have ensued. 


The current practice of provisional collection also places withholding agents and 
third parties in a quandary. Should they collect, and thereby risk the censure of 
the taxpayer and perhaps the courts? Or should they not collect, and thereby risk 
subsequently having to pay over amounts not previously collected — possibly with 
interest and penalties? 


And what of the rights and obligations of the taxpayer under provisional 
collection? No taxpayer can be compelled to pay a provisional tax. Taxpayers who 
provisionally pay taxes do so voluntarily and are under no obligation to comply 
until the law is passed. It is also inimical to our system of justice and to the 
Charter of Rights for a taxpayer to be made liable to any offence, criminal or 
otherwise, for failure to pay a provisional tax. 


The Need for an Early Effective Date 


The practice of provisional collection only arises where taxation measures are 
made effective as of a date prior to the passage of the enabling legislation. It is 
necessary, therefore, to examine why taxation measures are often made effective 
before the law is enacted — sometimes to a date before that on which the Notice of 
Ways and Means Motion is tabled. 


Most major tax initiatives or changes are announced in the context of a budget. 
The success of these policies and objectives frequently depends on their having an 


immediate impact which can only be achieved if specific measures go into early 
effect. 


Several situations require that tax measures take immediate effect. Some stem 
from the traditional role which the budget plays in the elaboration of the 
government’s fiscal policy. Others arise as a result of the expanded role which 
budgets now play in our economy, not merely in raising revenues but also in 
stimulating the economy and controlling its growth. This latter role is performed 
in many cases by influencing the actions of key economic players. 


A budget measure might be designed to give immediate relief to unemployment or 
to a particular segment of the economy or, as in the case of the investment tax 
credit, to stimulate growth and investment. In these cases, if the government were 
to wait until the required laws were passed before giving effect to the measures, 
not only could their usefulness be limited but a harmful impact might result. For 
example, if the purpose of an investment incentive were to inject money into a 
faltering economy, a delay in its implementation could have the perverse 
consequence of delaying investment during the interim period. 


Measures which are specifically designed for raising revenue can require 
immediate effective dates. In these cases, the government must be mindful of the 
revenue loss and disruption of normal commercial practice that could follow if an 
early effective date were not chosen. If, for example, increases in taxes on 
commodities such as liquor and tobacco were not effective on the day following 
their announcement, retailers and wholesalers could avoid much of the impact by 
purchasing large quantities in advance of the tax increase. 


Similar disruptions could accompany a decrease in the excise tax on a product that 
does not take effect until a later date. While its purpose might be to stimulate 
consumption, the decrease could have the opposite effect of causing people to 
postpone purchases until after the legislative enactment. For both increases and 
decreases in transaction taxes, therefore, an early effective date generally tends to 
avoid both revenue loss and market disruption. 


Where a tax change is designed to correct deficiencies in the law that allow certain 
taxpayers to gain unintended advantages from the tax system, the change should 
generally be made effective at the time it is announced so that taxpayers do not 
have time to take undue advantage of the deficiency before it is corrected. Where 
no such opportunity is possible, there may be no need to have the change effective 
as of the date of announcement. 


An early effective date, as opposed to the date of Royal Assent, gives in certain 
circumstances a needed degree of certainty to the system. The Minister of 
Finance, in planning his fiscal policy, must be in a position to forecast with 
reasonable certainty the government’s revenues and expenditures for subsequent 
fiscal periods. Without knowing the precise date on which important budgetary 
measures will begin to have effect, it would not be possible to make revenue 
forecasts on which to base proposed budgetary measures and anticipate future 
borrowing requirements. 
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It is also the case that many measures that give relief to taxpayers should be given 
an early effective date. In certain cases, measures that are merely intended to 
clarify or correct differences in existing laws should not only be effective on 
announcement, but, to be equitable, should have an effective date that may go 
back, possibly several years, to the date the original measure was introduced. For 
example, a defect in the taxation law may have caused hardship that was 
unforeseen and unintended. There are sound policy reasons in such circumstances 
to allow retroactive correction of the defect. 


By no means should a// taxation measures be effective from the date of 
announcement. The need for an early effective date often must be balanced 
against other considerations, such as the need to allow taxpayers to plan for 
changes in their business affairs in order to comply with the new requirements. 
The general economic impact of a tax change must also be taken into account in 
setting its effective date so that there is no inappropriate effect upon the economy. 


However, the need to give immediate effect to economic policies, to avoid revenue 
loss, to avoid compromising other specific public policy objectives, to minimize 
market disruption, to avoid taxpayer speculation and to give relief to taxpayers 
argues persuasively for an early effective date for some particular taxation 
measures before the date of Royal Assent of the enabling legislation. 


Proposal for Improvement 
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The government believes that the need for provisional implementation and 
collection of taxes prior to their enactment can be more effectively met if specific 
authorizing legislation is put in place. Therefore, a statute along the lines of the 
provisional collection of taxes legislation in force in the United Kingdom will be 
proposed to Parliament. A draft bill entitled the Provisional Implementation of 
Taxation Measures Act is appended to this paper. 


In view of the highly technical and intricate nature of the legislation and its 
impact on parliamentary procedures, the views of the House of Commons 
Standing Committee on Procedure and Organization and the Senate Committee 
on Standing Rules and Orders on this proposal will be of particular value. Public 
reaction is also invited. 


Statement of Principles 


The bill reflects the following general principles governing an approach to the 
problem of the provisional collection of taxes: 


1. Some taxes must be provisionally collected. These are taxes that are 
based upon measures that are, for good and sufficient reasons, to be 
made effective prior to the passage of legislation and that otherwise 
would be administratively difficult to collect. 


2. The provisional collection system must allow for the imposition of 
penalties and interest if a taxpayer should refuse to pay a provisional tax. 


The system must protect third parties who are responsible for the 
collection of provisional taxes on behalf of the Crown. These third 
parties must have the assurance that they are acting lawfully. 


Revenue Canada must be provided clear guidelines with respect to the 
administration of the taxation system. 


Lawful authority must be provided to Revenue Canada to collect taxes 
and make refunds based upon measures that are effective prior to the 
passage of legislation. 


Some Basic Questions 


Among the various issues that the bill must address and upon which discussion 
and reaction are invited, are the following: 


ie 


What taxation measures could be subject to provisional implementation? 
The approach adopted by the appended draft bill is that any measure 
that under the present rules of Parliament must be proceeded with by a 
Notice of Ways and Means Motion, i.e., any matter involving a charge 
on the people, could be dealt with under the Provisional Implementation 
of Taxation Measures Act. 


Should a// such Ways and Means measures be subject to the Act? It is 
proposed that only those measures which the government specifically 
wishes to bring under the regime be subject to the Act. It would be open 
to the government to make certain proposals in a Notice of Ways and 
Means Motion subject to the new regime while at the same time 
excluding other provisions. 


How would interest and penalties be dealt with under a provisional 
implementation regime? All remedies would be applicable during the 
provisional period. If, for example, the proposed taxation measure 
involved an amendment to the Excise Tax Act, then all collection and 
enforcement provisions under that Act would apply during the 
provisional period. However, until legislation based on the Ways and 
Means Motion was passed, no prosecution for an offence could be 
brought. 


How would the provisional implementation regime be implemented? The 
draft legislation sets out the following steps and consequences: 


(a) A Notice of Ways and Means Motion would be tabled in the House 
of Commons containing a declaration that, in the public interest, 
certain provisions specified in the Motion should have statutory 
effect under the Provisional Implementation of Taxation Measures 
Act. These provisions would be deemed to have the force of law as if 
enacted by statute until the end of ten sitting days from the date of 
tabling unless before that date Parliament is dissolved or prorogued. 
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(b) The Act would require the House of Commons to vote on the 
motion without debate or amendment by the end of the tenth sitting 
day. On approval of the Motion, the specified tax measures would 
have the force of law until the enactment of a bill based on them or 
until the end of 180 sitting days, whichever comes first. 


This period would be approximately nine months of House of 
Commons time — a reasonable length of time for a responsible 
government to introduce a bill and for a responsible Parliament to 
dispose of the legislation. The measure is given the force of law for a 
specified number of sitting days (180 days) in order to cover periods 
during which Parliament stands adjourned, prorogued or dissolved. 
It is not considered advisable or prudent to terminate authority 
under the Provisional Implementation of Taxation Measures Act 
for such causes because it would impose an extremely difficult and 
unreasonable onus on Parliament to deal fully with the legislation 
prior to such events. 


What is the meaning of giving statutory effect to the specified measures? 
For all purposes, the measures set out in the provisional implementation 
motion would have the same legal status as if enacted into law by 
Parliament under the provisions of a statute. As a consequence, 
taxpayers would have to pay and file and remit taxes on the basis of 
those provisions. Revenue Canada would be required to assess, collect or 
refund taxes, as the case may be. Third parties who are required to 
deduct, withhold and remit would be protected. 


Some Technical Questions 


A considerable number of more technical issues require resolution before a 
complete regime can be developed, including the following: 


Can a provisional implementation motion only be introduced in 
conjunction with a budget presentation or may it be introduced at any 
time? In view of the fact that many charges and imposts are not 
introduced with a budget, there is no reason why the proposed regime 
could not be used for any tax proposal introduced in the House of 
Commons by the government whether or not it is in the context of a 
budget. 


What are the consequences of the original motion not being approved or 
accepted by the House of Commons before the end of the tenth day after 
it is tabled or before Parliament is dissolved or prorogued? The proposals 
or measures would be void ab initio. All monies deducted, withheld or 
remitted must be repaid. Third parties, however, who acted on the basis 
of the motion would be safeguarded and protected from legal action 
other than for the return of money deducted and withheld. 


How detailed or specific must the motion be? The motion would have to 
be drafted in sufficient detail to enable parties to act on it. In particular, 


a motion relating to transactional taxes and tariffs should, as has always 
been the case, be drafted in precise detail. It should still be possible, 
however, to utilize the general motions that have been used in the case of 
income tax proposals. 


How would subsequent changes or revisions to proposals contained in a 
motion be handled? This is among the most difficult of the problems to 
be resolved because there are often changes to proposals originally set 
out in a motion. 


This is attributable to a number of factors including the reactions and 
suggestions from tax professionals and the public to the measures 
contained in a Ways and Means Motion. While it would be hoped that 
with increased emphasis on prior consultation changes might be 
minimized, it would be unrealistic not to expect past practices to 
continue with amendments being suggested in response to submissions. It 
is proposed that any provisions having statutory effect by virtue of the 
Provisional Implementation of Taxation Measures Act could be altered 
or repealed by a subsequent motion under this Act. Once a motion has 
been approved, but before legislation is enacted, a subsequent motion 
dealing with the same subject matter altering the original motion or a 
complete substitution for it could be tabled. It would also have the force 
of law for ten days, requiring approval before the end of that time and 
further requiring the enactment of law within 180 days. The 180-day 
period, however, would commence from the date of approval of the 
original motion. 


To what extent must the legislation that is introduced to implement a 
provisional implementation motion be identical or similar to the motion? 
The same principle that previously applied to a Ways and Means Motion 
could remain applicable. The legislation must be based on the motion. 


What consequences could follow the defeat by Parliament of the 
legislation based on the provisional implementation motion? There are 
only two alternatives: 


(a) to treat the implementation authority as void ab initio (the same 
approach used where the provisional notice of motion has not been 
approved by the House of Commons by the end of the tenth sitting 
day after being tabled), and return all monies collected or demand 
payments in respect of refunds made; or 


(b) to terminate the provisional implementation authority on the defeat 
of the legislation without, however, affecting actions taken when the 
provisional period was in effect. In other words, all tax increases 
imposed and collected under the bill would be retained and all tax 
decreases forgone would be lawfully validated. 


It would obviously be unacceptable to permit taxes to be imposed and 
collected on the basis of a legislative proposal that had been defeated by 
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Parliament. The only equitable and parliamentary recourse, following 
defeat of the legislation, would be to treat all the proposals covered by a 
provisional implementation motion as void ab initio. All monies collected 
would be returned and any action taken by third parties in compliance 
with the law would be safeguarded. 


This having been said, it would be virtually impossible to undo all that 
had been done and restore the exact situation that existed before the 
taxes were paid or refunds made. Revenue Canada could run into serious 
administrative problems, particularly in the case of transactional taxes, 
in repaying to individual taxpayers all increased taxes paid. Equally 
difficult would be the job of recovering funds from those who paid lower 
rates or from those to whom a refund had been made under the 
provisional regime. Given these problems, the bill would have to contain 
provisions dealing with situations in which repayment or recovery is not 
feasible and an alternative means developed to provide a reasonably 

fair solution. 


7. What consequences would follow the failure of Parliament to dispose of 
the legislation based on the provisional implementation motion before 
termination of the 180-day provisional period? 


It is fundamental to any approach which gives proposed tax measures the 
force of law for a prescribed period that Parliament, before termination 
of that period, deal conclusively with the measures either by enacting 
them or rejecting them. A provisional implementation regime along the 
lines proposed in this chapter, should not be enacted unless Parliament is 
unreservedly committed to dealing with legislation covering tax measures 
before the end of the provisional period. Such an imperative would 
impose a serious discipline on Parliament and on the entire parliamen- 
tary legislative process. It would force the government to draft its tax 
legislation and introduce it in Parliament in a timely manner and then to 
proceed with it through all legislative stages deliberately and 
expeditiously. 


While the bill contains no formula governing consideration of the 
legislative stages, this is a matter that the parliamentary committees 
addressing this document may wish to study. Appropriate changes 
undoubtedly will be required to the Standing Orders of the House of 
Commons to ensure that bills based on a provisional implementation 
motion are introduced and dealt with in a manner that would provide 
sufficient and adequate time at all stages of the legislative process for 
comprehensive discussion and consideration. 


The enactment of legislation and application of principles described in this section 
will bring the provisional implementation process of taxation measures under 
lawful authority and will give effective discipline to the entire process of 
introducing and enacting taxation legislation. The uncertain status of taxation 
proposals, with the resulting confusion in the business community and indeed 
throughout the country, will be substantially eliminated. 


5. Parliamentary Process 


The Issue 


Budget measures announced in the budget speech must ultimately survive the 
rigours of Parliament before becoming law. It is in this context of implementing 
proposed measures that the parliamentary process becomes a significant factor in 
the overall budgetary process. 


The parliamentary process has come under mounting criticism for being 
ineffective and inefficient, but no complaint has been sounded more loudly or 
insistently than the complaint of long delays in passing tax measures. 


Judging from the length of time tax bills have taken in recent years to move 
through the various stages towards legislation, the criticism is well founded. It is 
not uncommon to find tax proposals still waiting to be enacted after two or three 
subsequent budgets have been tabled. 


While it might be argued that the use of considerable House of Commons time for 
study and consideration of budgetary bills can only help improve the resulting 
legislation, in fact this is not the case. The present rules do not permit the Notice 
of Ways and Means Motion to be amended or debated, nor can Members of the 
House of Commons draw on tax experts for assistance when considering tax 
legislation. 


Not only is the process for enacting tax legislation time consuming, the present 
system would seem to invite and encourage delay. The potential for delay is built 
into the system. 


Delays in enacting legislation leave the law in a state of confusion and inflict 
uncertainty on a public that is understandably at a loss as to which budget 
measures are law and which are not. 


Proposal for Improvement 


The proposals described earlier in this paper for borrowing authority and the 
provisional implementation of taxation measures would, if implemented, be 
instrumental in bringing an end to excessive delays in passing tax measures. The 
enactment of a Provisional Implementation of Taxation Measures Act, together 
with the establishment of a regime for dealing reasonably quickly with legislation 
subject to the Act, would dramatically accelerate the parliamentary process for 
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dealing with such legislation. Obtaining parliamentary authority to borrow by 
means of supply bills or by a formula set out in the Standing Orders governing 
consideration of the bill would speed up the legislative process for enacting 
borrowing authority bills. It would also help eliminate the ineffective and 
inefficient use of parliamentary time. 


A provisional collection of taxes regime would demand that all legislation flowing 
from it be quickly developed and clearly articulated. The government would be 
compelled to see that the bills proceed through Parliament with all reasonable 
speed. In future, both the government and Parliament would be subjected to a 
constraint and a discipline that would ensure, to the benefit of all taxpayers, the 
certain, rapid enactment of budgetary legislation. 


The first report of the Special Committee on the Reform of the House of 
Commons was tabled in the House on December 20, 1984. Several of the report’s 
proposals stand to improve the parliamentary treatment of budgetary legislation. 
Of particular note is the Special Committee’s recommendation to abolish 
consideration of tax bills in the Committee of the Whole. The Special Committee 
recommended further that, after second reading in the House of Commons, all 
bills be referred to House committees to consider and report back to the House. 


These committees would be empowered to call experts and witnesses when 
considering legislation, thereby serving as a forum for officials to testify to the 
purpose and intended effect of proposed tax bills. Members would be able to gain 
a better appreciation of the bills than would otherwise be possible. Technical 
deficiencies could be identified at this stage, thus reducing the need for subsequent 
correcting amendments. 


The Standing Orders of the House of Commons could be amended to effect this 
change. No longer would there be a requirement for a bill based upon a Ways and 
Means Motion to go to the Committee of the Whole. The advantages of this are 
many. Delay would be minimized. Members would have a more effective 
involvement in dealing with the legislation. Better use would be made of valuable 
House of Commons time, in turn freeing time for consideration of other 

pressing matters. 


6. Some Thoughts on Budget Secrecy 


The convention of budget secrecy and apprehension about possible breaches of 
budget secrecy have long been a thorn in the side of Ministers of Finance and their 
officials, a source of frustration for tax specialists in the private sector and 
generally a nagging problem for the budgetary process. In recent years, the 
problem of budget secrecy has been the subject of considerable public discussion 
and debate. Budget secrecy was examined in the 1982 green paper on the budget 
process and most recently in the February 1985 Conference Board study, 
Consultation and Budget Secrecy: Reforming the Process of Creating Revenue 
Budgets in the Canadian Federal Government. 


The problem stems largely from the fact that no precise definition of budget 
secrecy is commonly accepted. The term is wrapped in ambiguity, vagueness and 
confusion. Indeed, the popular notion of budget secrecy has come to embrace 
virtually any matter — whatever its nature, however minor or inconsequential — to 
be included in a budget. 


Despite the prevailing confusion, a valid tradition of budgetary secrecy has always 
surrounded budgets. It is firmly rooted in the principle that no one should be able 
to profit from having gained prior knowledge about matters to be announced in a 
budget. This tradition evolved from the British parliamentary system and dates 
from an age when budgets, unlike their far-reaching counterparts today, had the 
limited purpose of raising revenues primarily by means of excise taxes and tariffs. 


While the rationale of preventing financial gain remained central, two precedents 
in the United Kingdom in 1936 and 1947 precipitated the resignation of Cabinet 

Ministers and had the effect of expanding the traditional interpretation of budget 
secrecy far beyond the criterion of financial gain. 


In 1936, a British Cabinet Minister resigned because he disclosed to a friend 
information — which the friend subsequently used for private gain — contained in 
the budget concerning proposed tax increases. The Cabinet Minister was not the 
Chancellor of the Exchequer and in that case it was the Cabinet Minister who 
revealed the information, not the Chancellor of the Exchequer, who resigned. This 
incident established the precedent of resignation as the penalty for premature 
disclosure of budget proposals. It is noteworthy that the Chancellor of the 
Exchequer was not held accountable for the breach committed by his Cabinet 
colleague. 


In 1947 the Chancellor of the Exchequer made a premature and unpremeditated 
disclosure to a journalist shortly before the budget was to be presented. Delivery of 
the budget statement was delayed, however, and a newspaper account was 
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published prior to the announcement of a tax increase. Although an investigative 
committee found no evidence of private gain resulting from the disclosure, the 
Chancellor of the Exchequer nevertheless tendered his resignation which was 
accepted. In accepting the resignation, the Prime Minister of the day said, “I 
realize that this indiscretion in itself did not result in any action detrimental to the 
state, but the principle of the inviolability of the budget is of the highest 
importance and the discretion of the Chancellor of the Exchequer, who necessarily 
receives many confidential communications, must be beyond question”. 


These two precedents and the resignations occasioned by them have strongly 
influenced thinking on budget secrecy ever since. While the Canadian experience 
has not been marked by the resignation of any minister on a question of budget 
secrecy, the past two decades have produced frequent controversies over secrecy- 
related incidents. In 1963 the Honourable Walter Gordon was criticized for hiring 
outside experts to help prepare the budget, and this was the first of several 
incidents that would plague Ministers of Finance while intensifying the confusion 
surrounding budget secrecy. 


This general confusion was reinforced in 1981 when the federal minister 
responsible for housing released certain information about a mortgage renewal 
assistance program prior to the November 12 budget presentation. The 
information was released to a private firm engaged to prepare the post-budget 
advertising campaign for the program. When it was raised as a possible question 
of privilege, the Speaker stated, “I will not pass judgement on whether it is or is 
not a leak or whether the words chosen were wise or cautious. I just want to 
remind Honourable Members that the matter of budget secrecy is a convention 
and is not a matter for the Chair to enforce.’ The Speaker went on to state, ““I do 
not feel that in this particular case I can make any kind of pronouncement or 
judgement on the fact that the secrecy of the budget may have been breached”. 
No consequences followed the incident. 


Not surprisingly, this confusion encompassing budget secrecy has prompted recent 
Ministers of Finance at some stage in their tenure to criticize the constraints and 
restrictions imposed on consultation during budget planning and preparation. 
Because there is no clear understanding of what actions or behaviour violate the 
convention of budget secrecy, Ministers of Finance and their officials may be 
reluctant to speak as frankly as they might wish in the pre-budget consultations. 
In the words of the green paper, “When a political controversy might be 
precipitated by a budget leak, however trivial it might be and regardless of how it 
occurs, meaningful pre-budget consultations are naturally inhibited”’.“”) 


Much conventional thinking also sees the reticence forced on the Minister of 
Finance as harmful to the consultation process. The Conference Board study made 
the following observation: 


‘ The Budget Process: A paper on budget secrecy and proposals for broader consultation, 
Department of Finance, 1982, p. 3. 


Budget secrecy impedes consultation when it prevents groups from 
knowing which options the government has under serious consideration. 
These groups have no way of knowing whether their presentations and 
strategies are effective because government officials do not comment 
upon them. Only when the budget is actually presented will a particular 
group be in a position to gauge its impact on the decision-making 
process." 


Progress towards more meaningful public involvement in the budgetary process 
clearly requires that the concept of budget secrecy be re-examined and clarified. 
The time is ripe to come to grips with the convention of budget secrecy as part of a 
general effort to improve the budgetary process. 


The government believes that the fundamental rationale for budget secrecy now, 
as always, is to prevent the possibility of profit from advance knowledge about 
matters to be announced in a budget. Should this not be the sole context in which 
the government interprets and applies the concept of budget secrecy? If this were 
the accepted notion of budget secrecy, alleged budget “leaks” that do not relate in 
any way to the possibility of financial profit would not be considered the “stuff” of 
ministerial resignations. Indeed, such exaggerated reaction only serves to trivialize 
the concept of budget secrecy, perpetuate confusion and inhibit consultation. 


In preparing a budget, the government takes every precaution to safeguard the 
budget’s contents. However, because of the increasing complexity of budget- 
related legislation and the effect this legislation can have on the economy, it is 
necessary to ensure a broader consultative process while at the same time 
protecting a reasonable concept of budget secrecy — the concept of financial gain. 
This commitment to budget secrecy should not be incompatible with government 
intentions to involve the public more meaningfully in the budgetary process. 


The government recommends that the convention of budget secrecy be examined 
and recommendations developed that will establish a reasonable interpretation of 
budget secrecy reflecting contemporary budget needs and realities. 


©) Consultation and Budget Secrecy: Reforming the Process of Creating Revenue Budgets in the 
Canadian Federal Government, Study No. 86, The Conference Board of Canada, 1985, p. 25. 


27 


Conclusion 


The present budgetary process of developing and enacting tax and fiscal measures 
is inadequate. It fosters uncertainty, discourages efficiency, obstructs progress and 
hampers the proper functioning of government. It is time to get on with the job of 
bringing much needed improvement to the process. 


The proposals set out in this document, taken together, form an integrated scheme 
that would impose on the government and on Parliament a system and a discipline 
for developing and implementing the budget and budgetary measures in a timely, 
effective way. Based on this package of proposals, a budget and budgetary 
legislative cycle (see accompanying chart) would be established as follows: 


(a) Pre-budget consultations would be conducted in the autumn. 


(b) Draft technical amendments would be tabled for consideration prior to 
the budget. 


(c) The budget would be presented during a predetermined period, 
preferably mid-January to mid-February. 


(d) Upon budget presentation, the budgetary Ways and Means motions 
including provisional implementation motions would be tabled. 


(e) Upon budget presentation, procedures to obtain parliamentary 
borrowing authority for the next fiscal year would commence. 


(f) The Main Estimates for the next fiscal year would be tabled during the 
last week in February or, if the Standing Orders were amended, by the 
middle of March. The interim supply for the next fiscal year would be 
granted before the beginning of that fiscal year. 


(g) Parliamentary borrowing authority for the next fiscal year would be 
obtained before that fiscal year begins. 


(h) All bills implementing budgetary taxation measures would be referred 
after second reading in the House of Commons to the House Standing 
Committee dealing with taxation matters. 


(i) Bills based upon provisional implementation of taxes motions would be 
disposed of by Parliament within 180 sitting days of the motions being 
tabled with the intention that any other bills flowing from the budget be 
dealt with before that date. 
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This process would substantially eliminate the uncertainty and confusion reflected 
in the present system of developing budgets and legislating budgetary measures. 


Moving in the direction proposed in this document would bring long overdue 
improvement to the budgetary process. But just as important, it would open the 
way for further improvements as the government strives towards a better 
budgetary process and — the ultimate reason for the effort — better budgets. 
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Appendix 


The House of Commons of Canada 
BILL C- 


An Act respecting the provisional implementation of taxation measures 


Her Majesty, by and with the advice and consent of the Senate and 
House of Commons of Canada, enacts as follows: 


SHORT TITLE 


Short title 1. This Act may be cited as the Provisional Implementation of Taxation 
Measures Act. 


PROVISIONAL EFFECT OF NOTICE OF WAYS AND MEANS MOTIONS 


Statutory effect 2. Where a notice of a Ways and Means motion is tabled in the House of 
Commons that contains a declaration that it is expedient in the public 
interest that certain provisions specified in the notice should have statutory 
effect under this Act, those provisions shall, except as otherwise provided in 
this Act, on and after the day the notice of the Ways and Means motion is 
tabled, have statutory effect as if contained in an Act of Parliament. 


Disposition of motion 3. Where a notice of a Ways and Means motion that contains a 
declaration described in section 2 is tabled in the House of Commons, the 
Speaker shall, not later than the conclusion of the tenth sitting day of the 
House of Commons after the notice is tabled, without debate or amendment, 
put every question necessary for the disposition of a motion to concur in the 
Ways and Means motion. 


If Ways and Means motion not 4. If a Ways and Means motion that contains provisions that have 

pore iced ip statutory effect under this Act is not concurred in, or if Parliament is 
dissolved or prorogued before it is concurred in, those provisions shall cease 
to have effect and, except for the purposes of sections 11 and 12, be deemed 
not to have had statutory effect under this Act. 


If Ways and Means motion is 5. If a Ways and Means motion that contains provisions that have 
See ene statutory effect under this Act is concurred in, those provisions shall, except 
as otherwise provided in this Act, remain in effect until an Act of Parliament 
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Where Act not given royal 
assent 


Subsequent Ways and Means 
motion 


Provisions of Act to prevail 


Regulations 


Where Act replaces provision 


Prosecutions not to be 
instituted 


34 


containing provisions based on those provisions is given royal assent or for a 
period of one hundred and eighty sitting days of the House of Commons after 
the day on which the notice of the Ways and Means motion 1s tabled, 
whichever occurs first. 


6. Any provision contained in a notice of a Ways and Means motion that 
is given statutory effect under this Act shall cease to have statutory effect 
and, except for the purposes of sections 11 and 12, be deemed not to have had 
statutory effect under this Act if an Act of Parliament containing a provision 
based on that provision is not given royal assent within a period of one 
hundred and eighty sitting days of the House of Commons after the day on 
which the provision first had statutory effect. 


7. Where a provision has statutory effect under this Act and a notice of 
a Ways and Means motion is subsequently tabled in the House of Commons 
that contains a provision that also has statutory effect under this Act but that 
alters or removes the provision that first had statutory effect, 


(a) the provision that first had statutory effect shall cease to have 
statutory effect and, except for the purposes of sections 11 and 12, be 
deemed not to have had statutory effect under this Act; and 


(6) the provision that subsequently had statutory effect shall be deemed 
to have had statutory effect from the day the provision that first had 
statutory effect had statutory effect under this Act. 


8. Where an Act of Parliament containing a provision that is based on a 
provision that has statutory effect under this Act is given royal assent, the 
provision that has statutory effect under this Act shall cease to have effect 
and, except for the purposes of sections 11 and 12, be deemed not to have had 
statutory effect under this Act. 


9. (1) No regulation made under a provision that has statutory effect 
under this Act has effect until the regulation has been published in the 
Canada Gazette but, when so published, a regulation shall, if it so provides, 
be effective with reference to a period before it was published. 


(2) Where an Act of Parliament containing a provision that is based on 
a provision that had statutory effect under this Act is given royal assent, any 
regulations made under the provision that had statutory effect shall be 
deemed to have been made, with such modifications as the circumstances 
require, under the provision in the Act of Parliament, effective from the same 
date as under the provision that had statutory effect. 


PROVISIONAL IMPLEMENTATION OF TAXATION MEASURES 


10. (1) No prosecution for an offence may be instituted with respect to a 
provision that has statutory effect under this Act. 


Limitation periods delayed 


Refunds and return of property 


Idem 


Payments in lieu of refunds or 
returns of property 


Limitation 


Where refund not reasonably 
practicable 


Regulations 


Application of regulations 


(2) No limitation period relating to the prosecution for an offence in 
respect of a provision in an Act of Parliament that is based on a provision 
that had statutory effect under this Act shall commence until the Act of 
Parliament is given royal assent. 


11. (1) Where a provision that had statutory effect under this Act ceases 
to have statutory effect under section 4 or 6, any money collected or any 
amount deducted or withheld, and any property seized or otherwise taken, by 
Her Majesty or by any other person pursuant to that provision shall, subject 
to subsection (3), be refunded or returned forthwith on application. 


(2) Where a provision that had statutory effect under this Act is 
replaced by another provision in the manner described in section 7 or 8, any 
money collected or any amount deducted or withheld, or any property seized 
or otherwise taken, by Her Majesty or by any other person pursuant to the 
provision that had statutory effect shall, subject to subsection (3), to the 
extent that the action taken is not authorized by the provision that replaced 
it, be refunded or returned forthwith on application. 


(3) Where it is not appropriate or practicable for Her Majesty in right 
of Canada to make a refund or return property under subsection (1) or (2), 
payments may be made in lieu thereof out of the Consolidated Revenue Fund 
in accordance with the regulations. 


(4) No application may be made under subsection (1) or (2) more than 
two years after the provision on the basis of which the application is made 
ceased to have statutory effect. 


(5) Where it is not appropriate or practicable for Her Majesty in right 
of Canada to make a refund under this section of money collected or an 
amount deducted or withheld, or to return property taken, that money, 
amount or property shall be disposed of in accordance with the regulations. 


(6) The Governor in Council may make regulations 


(a) prescribing the manner in which an application for a refund or a 
return of property under this section is to be made; 


(b) determining payments, or prescribing the manner of determining 
payments, that may be made in the circumstances referred to in 
subsection (3); and 


(c) prescribing the manner of disposing of money collected, amounts 
deducted or withheld or property taken in the circumstances referred to 
in subsection (5). 


(7) Regulations may be made under subsection (6) generally or with 
respect to any particular provision that has ceased to have statutory effect 
under this Act. 
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Limitation of action 
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12. No action lies against any person for collecting, withholding or 
deducting, or for the failure to collect, withhold or deduct, any money or 
amount in compliance or intended compliance with a provision that had 
statutory effect under this Act if the collecting, withholding or deducting, or 
the failure to collect, withhold or deduct, took place before the provision 
ceased to have statutory effect. 
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